
When people search for “estate planning attorney near me,” they are usually worried about two things: losing
control during life, and their family getting stuck in a long, expensive probate process after death. How you title
your bank accounts sits right at the center of both concerns.

I have sat at conference tables with adult children who could not access a parent’s money to pay funeral bills. I
have also worked with clients whose estates passed quietly and efficiently because a few account titles and
beneficiary forms were handled properly years earlier. The difference is usually not luck. It is planning.

This is a practical guide to how bank accounts interact with probate, how to title them to avoid court where
appropriate, and how those choices fit into comprehensive estate planning.

Why probate matters for something as simple as a bank account
Probate is the court-supervised process that transfers assets titled in a deceased person’s individual name to their
heirs or beneficiaries. It can be straightforward or painful, depending on your state, your family, and your planning.

When a client tells me, “All I have is a checking and savings account,” I still pay close attention. If both accounts are
in that client’s sole name with no beneficiary and no trust, those accounts will usually require probate, even if the
balance is modest. Every state has some type of “small estate” procedure, but people often overestimate how
simple or automatic that is.

Why does it matter?

Bank accounts are the lifeblood of an estate. They pay the funeral home. They pay property taxes while a house is
being sold. They cover utilities so the heat stays on in winter. If your executor or children cannot access those
funds for months while probate crawls along, everyone’s stress level skyrockets.

So a key question is: which bank accounts avoid probate, and how do you set them up properly?

The basic ways a bank account can be titled
Before looking at strategies, it helps to understand the main ownership styles banks recognize.

Joint with right of survivorship. Two or more people own the account, and when one dies, the survivor
automatically owns 100 percent. This typically avoids probate on the first death.

Tenants in common. Each owner holds a separate share. On death, that share passes through probate instead of
automatically to the co-owner. Some banks do not clearly distinguish this, which creates headaches.

Payable on death or transfer on death. Sometimes called “POD” or “TOD.” You own the account while alive. At
your death, the bank pays it directly to the person or people you named, outside of probate.

Trust ownership. The account is titled in the name of your revocable living trust or irrevocable trust, with you or a
trustee controlling it. On death, the successor trustee manages or distributes the funds under the trust document,
usually without probate.

Each of these has pros and cons. The “right” mix depends on your family, your assets, your health, and your goals.

Which bank accounts avoid probate?



Avoiding probate is not magic. An account avoids probate when it has a legally recognized mechanism to pass to
someone else on your death, without relying on your will.

Here are the most common bank account setups that typically bypass probate:

1. Accounts with POD or TOD designations

2. Joint accounts with right of survivorship

3. Accounts owned by a revocable living trust

4. Accounts owned by certain properly drafted irrevocable trusts

5. Accounts within retirement plans or annuities that have valid beneficiary designations (technically not “bank”
accounts, but functionally similar on this issue)

The first trap I see is inconsistency. A person will carefully set up a revocable trust, re-title one investment account
into the trust, then forget about two savings accounts at a local bank. Those “forgotten” accounts then drag the
family into probate anyway.

When you meet with an estate planning attorney, bring a complete list of every account, even the “little” ones.
Comprehensive estate planning is not just having a beautiful trust document. It is making sure the way your
assets are titled, and how your beneficiary forms are filled out, match that plan.

POD and TOD bank accounts: simple but not always sufficient
Payable on death and transfer on death designations are usually the easiest way to avoid probate on a basic bank
account. The account stays in your name while you are alive. You can change beneficiaries any time. At death, the
bank cuts a check to whoever you listed.

For many people, that is a good starting point. Yet there are pitfalls an experienced attorney watches for.

If a beneficiary dies before you and the bank’s form does not name a backup, that share usually falls back into
your probate estate. The family assumes they will split everything three ways, but only two survivor beneficiaries
were actually named. Suddenly, one branch of the family is cut out unintentionally.

If you name a minor grandchild directly, the bank cannot release money to a 12 year old. A court may have to
appoint a conservator or guardian for that child’s share, which is slow and expensive. That is one reason I am
careful when a client asks, “Who should I not name as a beneficiary?” Minors, individuals with serious creditor or
addiction issues, and people on needs-based government benefits should be handled through a trust, not as
outright direct beneficiaries.

POD and TOD also do not provide long term management. If your adult child is responsible and you just want to
leave a modest emergency fund, fine. But if you are worried about a child’s spending habits, divorce risk, or their
spouse’s influence, a trust structure usually works better.

The risks of using joint bank accounts as a shortcut
A common move is to add an adult child as joint owner on a bank account “for convenience.” The parent wants
help paying bills and assumes, correctly, that the account will avoid probate on death.

This can work, but it carries real risks that people overlook.

The child’s creditors now can potentially reach the account. If that child divorces, gets sued, or files bankruptcy, the
money you consider “your savings” may be on the table, depending on state law.



If you have multiple children but only one is on the joint account, the law presumes that child owns the funds
when you die. Sometimes that child informally shares with siblings, but if there is conflict, the legal presumption is
hard to unwind.

If the child develops their own financial issues, they may be tempted to treat the funds as theirs before you die. I
have seen this strain and sometimes destroy relationships.

A better structure in many cases is financial power of attorney plus clear beneficiary designations, or trust
ownership with a reliable co-trustee.

When a trust should own the bank account
For clients with more than very simple goals, placing bank accounts in a revocable living trust is often more
effective than just POD or joint ownership.

A revocable trust lets you retain control while healthy, provides an easy transition if you become incapacitated,
and allows the successor trustee to manage the funds under clear rules after your death. No court guardianship,
and usually no probate.

People ask, “Is it better to leave a house in a will or trust?” The same logic applies to major bank and investment
accounts. A will only speaks at death and almost always requires probate for assets in your name. A trust can
operate during life, at incapacity, and after death, without changing ownership titles multiple times.

For the house, the “best” way to leave it to your children depends on:

Your state’s rules for transferring real estate.

Whether you want the house sold or kept in the family. Whether any child lives there or contributes to its upkeep.
Your concerns about Medicaid, nursing homes, and creditor protection.

Often, a trust that owns both the house and the primary “estate” bank account creates a smooth administration
process. One successor trustee can pay property expenses out of a trust bank account, sell the property if needed,
then distribute or hold funds for the children.

Irrevocable trusts, Medicaid, and the 5 year rule
Not every trust works the same way. A revocable living trust typically does not protect assets from nursing home
costs or Medicaid recovery. It is excellent for avoiding probate and managing incapacity, but for asset protection
you are usually looking at some form of irrevocable trust.

Irrevocable trusts come with tradeoffs. Clients often ask, “What are the only three reasons you should have an
irrevocable trust?” In practice the main reasons I see are:



Significant asset protection or long term care planning.

Estate tax reduction for larger estates. Planning for beneficiaries with serious special needs or risk factors.

With Medicaid planning, you often hear about the 5 year rule for irrevocable trusts or the Medicaid 5 year
lookback. When you transfer assets to an irrevocable trust, those transfers are generally subject to a five year
lookback for Medicaid eligibility. If you apply for Medicaid within that period, the transfers can create a penalty
period when Medicaid will not pay for care.

There is a lot of talk about a “Medicaid loophole.” In reality, it is not a loophole so much as a set of complex federal
and state rules that allow certain kinds of pre-planning if you act early enough. To truly avoid the Medicaid 5 year
lookback problems, you need to move assets into the right kind of irrevocable trust well before a crisis, and you
must be comfortable giving up a significant degree of control.

Clients regularly ask, “Can a nursing home take your house if it’s in a trust?” The honest answer is, it depends on
the type of trust. If the trust is revocable and you can amend or revoke it, the house is usually still considered your
resource for Medicaid purposes. If the house is in a properly structured Medicaid asset protection trust and five
years have passed, it may be better protected. State law and specific drafting matter enormously.

There is also confusion between the U.S. Medicaid 5 year rule and the 7 year rule for trusts often discussed in the
United Kingdom for inheritance tax. These are different concepts in different legal systems. If you read about a 7
year rule for trusts online, make sure the advice actually applies to your country.

The 5 by 5 rule in estate planning and trust distributions
The “5 by 5 rule” in estate planning is another concept that gets tossed around without context. It typically refers
to a provision that lets a trust beneficiary withdraw the greater of 5 percent of the trust principal or $5,000 per



year. This can preserve certain tax benefits while still giving modest access.

You do not need a 5 by 5 power for ordinary bank accounts. It becomes relevant when you structure trusts for
children or grandchildren and want to maintain flexibility. If a trust will own significant investment or bank assets
for many years, matching the 5 by 5 rule with sensible trustee discretion can balance control and access.

Common inheritance mistakes around bank accounts
When I look across estates that go sideways, there are patterns. Clients often ask, “What is the most common
inheritance mistake?” In the context of bank accounts, a few stand out.

Treating beneficiary forms as an afterthought. People update wills and trusts but never circle back to the bank’s
POD or TOD forms. The result is a mismatch between their true wishes and the paperwork that actually controls.

Naming the wrong beneficiaries. Sometimes people list someone they trust today without thinking about future
life changes. Or they name a child who receives disability benefits directly, which may jeopardize those benefits.

Assuming the bank will “figure it out.” Bank staff are not estate planners. They rely strictly on the documentation
they have. If you meant three children to share equally but only one is on the account title, the bank does not
referee that dispute.

Overusing joint accounts instead of powers of attorney. Joint accounts can be appropriate but are frequently used
as a blunt instrument. A carefully drafted durable power of attorney, along with trust planning in some cases, is
usually safer.

Who you should think twice about naming as a beneficiary
One of the more difficult conversations in estate planning is about who should receive assets outright versus
through a protective structure like a trust.

Here is a short list of people you should consider not naming as direct beneficiaries on bank accounts, or where at
least you should have a deeper conversation with an attorney first:

1. Minor children or grandchildren

2. Beneficiaries who are or may become disabled and rely on needs-based benefits

3. Individuals with serious debt, bankruptcy, or creditor issues

4. Beneficiaries struggling with addiction or unstable relationships

5. People you do not fully trust to manage money for others, even if they are your oldest child

In these situations, your bank accounts might instead flow into a trust that holds and manages funds with
appropriate safeguards.

What should not be included in a will, and how that affects accounts
Another recurring issue is misunderstanding what a will actually controls. People ask, “What should not be
included in a will?” The short answer is: anything that already has its own contractual or titling mechanism.

Your will usually does not control:

POD or TOD bank accounts. The beneficiary form wins, even if your will says otherwise.

Retirement accounts and life insurance with designated beneficiaries. Property held in a revocable trust.



If you want a certain distribution pattern for your bank accounts, you either need to: align the beneficiary
designations with your will or trust plan, or title the accounts directly in your trust so the trust terms govern.

Writing elaborate instructions in your will for assets that pass outside the will only confuses your heirs and
generates conflict, because people will argue over which document “really” expresses your wishes. Legally, the
contract or title usually wins.

Taxes, gifts, and what your children actually receive
Bank accounts are not just about probate. They connect directly to taxes and gifting strategies.

Clients often ask, “How much can you inherit from your parents without paying taxes?” In the United States, as of
recent years, the federal estate tax exemption has Comprehensive Estate Planning Attorney Near Me been very
high, over $12 million per person, but that figure is scheduled to drop in 2026 unless Congress acts. Most families
will not face federal estate tax, but some states have separate estate or inheritance taxes with much lower
thresholds. Local rules matter.

On income tax, inherited cash in bank accounts is not usually taxable as income to the recipient. The interest those
accounts earn after the date of death is taxable, but the inherited principal is not.

When parents want to help their adult children during life, the question becomes, “What is the best way to gift
money to an adult child?” If the gift is modest, simply writing a check is fine. For larger gifts, you weigh whether to:

Gift outright for them to use or invest.

Contribute to a trust if you worry about creditors, divorce, or spending habits. Use annual exclusion gifts (for many
years set at $15,000 or $16,000 per donee; recently higher) to avoid any need to file a gift tax return.

Bank account structure plays a role. If a parent co-mingles their funds with a child’s on a joint account, it becomes
very hard later to prove what was a gift versus what remained the parent’s money. Clear titling and good records
matter.

How much does it cost to have an estate planning attorney?
People naturally want to know, “How much does it cost to have an estate planning attorney?” The honest answer
is, it depends on the complexity of your situation and your geographic area.

For a straightforward plan in many regions, which might include a will, financial and medical powers of attorney,
and some guidance on titling bank accounts, you might see flat fees ranging from a few hundred to a couple of
thousand dollars. Comprehensive estate planning with a revocable living trust, deed work for your house, and
coordination of beneficiary designations often runs higher, commonly in the low to mid four figures for a couple in
many markets.

When planning involves irrevocable trusts, long term care and Medicaid strategies, or substantial tax planning,
costs rise accordingly, because the legal and financial stakes are higher and the drafting is more nuanced.
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The real question is not just the initial cost, but the cost of not planning. A contested probate, a guardianship
proceeding because no one had authority to manage your accounts, or a failed Medicaid application due to poor
transfers can dwarf the upfront legal fees.

Pulling it all together: a practical workflow
It is easy to get lost in concepts and lose sight of practical steps. When I work with clients on bank accounts and
probate avoidance, the process often looks like this:

First, gather a complete list of every bank and credit union account, including approximate values, ownership, and
any existing beneficiary designations. Many families discover “forgotten” accounts in this step.



Second, clarify your goals and worries. Do you want to keep things very simple for a spouse? Protect an heir from
their own decisions? Address nursing home concerns? Decide whether your main focus is probate avoidance, long
term control, asset protection, or some blend.

Third, design a coherent plan. This might be as basic as adding or updating POD beneficiaries and signing carefully
drafted powers of attorney. Or it might involve creating a revocable trust, retitling your primary accounts into that
trust, and using beneficiary designations for fringe accounts.

Fourth, consider whether any irrevocable planning makes sense for you. Not everyone needs an irrevocable trust,
and there are real downsides of putting your house in an irrevocable trust or locking bank accounts there. You
lose direct control and flexibility. For some clients with significant exposure to long term care costs, that tradeoff is
worth it. For others, it is not.

Finally, revisit the plan after major life events. A divorce, death of a beneficiary, sale of a house, or a new grandchild
are all moments to review whether your account titles and beneficiary forms still match your wishes.

Bank account titling is not glamorous, but it is one of the levers that most reliably shapes how your estate plays
out. With a good local estate planning attorney at your side and a willingness to do a bit of paperwork now, you
can spare your family unnecessary court involvement, delays, and conflict later.
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